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Introduction
over the past decade, Transfer
Pricing has been undeniably one of
the top compliance concerns facing
medium to large corporations as
well as multinational companies
(MnCs) in striving to achieve tax
efficiency within the group.
Therefore, Malaysia has
implemented numerous legislation
and rules to uphold the transfer
pricing regime in place. 

Before diving into the development
of Malaysian Transfer Pricing rules,
let’s have a brief understanding on
what Transfer Pricing is all about
and how it affects businesses in
Malaysia. in general, transfer
pricing refers to intercompany
pricing arrangements for transfer of
goods, services and intangibles
between associated persons. it is

crucial that arm’s length price is
taken into consideration in
determining the pricing of
transactions between associated
persons. This is in line with section
140a of income Tax act (iTa) 1967
which requires taxpayers to apply
arm’s length price on controlled
transactions. The establishment of
controlled transactions would
trigger the preparation of
contemporaneous Transfer Pricing
Documentation either simplified or
full by businesses depending on the
size and amount of related party
transactions, which will be
discussed in the later part of this
article.

The evolution of transfer pricing
legislation goes all the way back to
1st January 2009, when section
140a of the iTa 1967 was gazetted

and implemented. Thereafter,
income Tax (Transfer Pricing) Rules
2012 [Pu(a)132/2012] and Transfer
Pricing Guideline 2012 were both
issued on 11th May 2012 and 20th
July 2012 respectively to ensure
consistent compliance among
businesses. The guidelines have
been updated with reference to the
organization for economic Co-
operation and Development
(oeCD) Transfer Pricing Guideline.
Moving forward, in year 2017,
updates on the Transfer Pricing
Guideline 2012 was made with the
addition of new chapter on the
arm’s length principle, intangibles,
commodity transactions and
documentation followed by the
revision of definition of ‘control’
under section 140a(5a) of iTa
1967 in year 2019. lastly, in year
2020, amendments on rules and
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penalty which includes the
introduction of surcharge on tax
adjustment made by inland
Revenue Board of Malaysia (iRBM)
was introduced. The latest updates
on transfer pricing rules will be
discussed in the next chapter of this
article. For easier reference, the
timeline for the evolution of Transfer
Pricing legislation in Malaysia are
illustrated below.

Recent updates of
Transfer Pricing

in most cases, Transfer Pricing
Documentation are considered
insignificant by taxpayers as it is
not mandatory to be submitted
together with the annual Return
Forms. however, effective from the
year 2021, Transfer Pricing
Documentation should not be taken
lightly by businesses with the
introduction of new provisions
under the Finance Bill 2020.The
newly introduced sections clearly
have a significant impact to most of
the companies in Malaysia which
have controlled transaction. 

The new provision of section 113B
of the iTa 1967 requires taxpayers
to furnish Transfer Pricing
Documentation within 14 days upon
request by the inland Revenue
Board. Failure to furnish Transfer
Pricing Documentation to iRBM
within the stipulated timeframe
would expose the taxpayer to the
risk of penalty ranging from
RM20,000 to RM100,000. 

alongside with section 113B of iTa
1967, the introduction to section
140a(3a) and section 140(3B) of
iTa 1967 provides the Director
General of inland Revenue (DGiR)
with the power to disregard any
structure in a controlled transaction
if arm’s length basis is not applied
and adjustment shall be made to
the structure as the DGiR thinks fit
to reflect the arm’s length basis. in
addition, section 140a(3C) of iTa
1967 was also introduced to
specifically provide that any
adjustment made by the DGiR on
the transactions would burden the
taxpayer to a surcharge of not more
than 5% of the gross adjustment.

With the new provisions surfaced, it
is evident that the iRBM has
switched sides to prioritize the
Transfer Pricing compliance among
companies. Therefore, taxpayers
would want to re-examine their
level of compliance to the Transfer
Pricing rules within the Group.
other than medium to large
corporations, the small and
Medium enterprises (sMe) should
be on high alert too as related party
transactions are inevitable in this
fast-paced business world. 

Transfer Pricing
Threshold

Companies are required to prepare
contemporaneous Transfer Pricing
Documentation if related party
transactions exist. however, the
type of documentation prepared
differs, whether full or simplified,
depending on the size of related
party transactions entered. The
Malaysian Transfer Pricing
Guideline 2012 sets out the
threshold for the preparation of
Transfer Pricing Documentation to
ease taxpayers in determining
whether full or simplified Transfer
Pricing Documentation should be
prepared. however, it should be
noted that transfer pricing is only
applicable to controlled transactions
between associated persons,
where at least one person is
assessable or chargeable to tax in
Malaysia. 

The threshold that requires a
taxpayer to prepare full Transfer
Pricing Documentation includes
either:-
(a) a person carrying out business

whereby their annual gross
income exceeding RM25
million, and the total amount of
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related party transactions
exceeding RM15 million.

(b) a person provides financial
assistance which exceeds
RM50 million (except
transactions involving financial
institutions).

Meanwhile, a taxpayer who does
not fall into the scope set out above
may opt to prepare a simplified
version of Transfer Pricing
Documentation. With that said,
below is a summary of information
required for both full and simplified
Transfer Pricing documentation: -

Arm’s length Principle

The entire concept of transfer
pricing could be acceptable to the
DGiR if the pricing is at the arm’s
length price. The arm’s length
principle is the manner of
determining price in a transaction
between independent parties.
under section 140a of iTa 1967,
the pricing between related parties
would be acceptable for tax
purposes if arrived at through the
arm’s length principle. if the pricing
is not at arm’s length, then it may
require adjustment of pricing.

For instance, if a company is selling
a particular model of computers to a
third-party customer at RM2,000,
the company also sells the same
model to its related company at the
same price of RM2,000. hence, we
can conclude that the transaction
with the related company is at arm’s
length price as the selling price to
the related company is at the same
price as an independent party.

however, there are a number of
factors which could affect the price
or margin of a transaction:

• the geographic location of the
market

• the size of the market
• the extent of competition in the

markets
• the level of supply and demand

in the market as a whole and in
particular region

• customer purchasing power
• cost of production including the

costs of lands, labour and
capital, and transportation cost

• level of market 
• the date and time of transaction
• the availability of substitute

goods and services  
• the extent of government

intervention 

level of market that a company is
servicing could have an impact on
the margin, pricing for different
levels of the market could be
different. if a company sells its
product to its related company who
is a distributor, the margin that the
company gets is lesser as
compared to the margin obtained
from selling to a third party who is
an end customer. For the end
customers, the company can
charge a higher price and gain
more profit. 

Full Transfer Pricing Documentation

• organisational and ownership
structure

• nature of business or industry and
market conditions

• Controlled Transaction 
• Pricing policies *
• assumptions, strategies, and

information regarding factors that
influence the setting of pricing policies

• Comparability, functional and risk
analysis

• selection of the transfer pricing
method

• application of Transfer Pricing
Methodology

• Financial information
• supporting documents

Simplified Transfer Pricing

Documentation

• organisational and
ownership structure

• Controlled transactions

• Pricing policies *

* Comparability study to ensure the arm’s length price is required
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Transaction which falls
under Transfer Pricing

Transactions that fall under transfer
pricing include tangible and
intangible transactions. it covers
sale, purchase, lease, provision of
services and borrowing or lending
of money. it should be noted that
even though it is not a business
transaction, transfer pricing law still
applies. Bear in mind that the
dividend transaction is not under
transfer pricing due to it has no tax
implication on the company as it is
non-taxable under iTa 1967.

Tangible assets are the physical
assets of a business, it could be
current assets or fixed assets. The
term “assets” are made up of
inventory and fixed assets.
inventory include raw materials,
work-in-progress, and finished
products. Transaction in fixed
assets are machinery and
equipment, fittings and vehicles.
intangible assets would be
software, know-how, trademarks,
patents and skills. intangible assets
can be categorized into two
categories which are trade
intangible and marketing intangible.
Trade intangibles such as patents
are created through risky and costly
research and development, know-
how, designs and models that are
used in producing a product or in
providing a service. Marketing
intangibles are trademarks and
trade names that are used in the
exploitation of the products,
customer lists, distribution channels
and so forth. 

Transfer Pricing
Method

according to the Malaysian
Transfer Pricing Guideline 2012,
there are five transfer pricing
methods to be applied to determine
the arm’s length price. although the
methods appeared to be so simple
in theory, sometimes it might be
difficult to apply in our real-life intra-
group transactions. The company
has to choose the most appropriate
transfer pricing method which most
suit the controlled transaction to
come up with the arm’s length
charge of the transaction.

in Malaysia, traditional transaction
methods are commonly preferred
over transactional profit methods.
Reason has to be given if the
company chooses not to use the
traditional transaction method but to
adopt the transactional profit
method. 

Comparable
Uncontrolled Price
(CUP) Method

The Comparable uncontrolled Price
(CuP) method compares the price
charged for property or services
transferred in a controlled
transaction with the price charged
for property or services in a
comparable transaction undertaken
between independent parties. This
method requires an uncontrolled
transaction to meet high standards
of comparability. This is the most
reliable method if the company is
able to access high quality

comparable data. however, in
many cases, it is difficult to
compare “apple to apple” as the
transaction between independent
parties that are similar enough with
the controlled transaction are
difficult to be found, there will be
comparability differences.

Resale price method 

Resale price method is generally
most appropriate where the final
transaction is with an independent
distributor. it is suitable when one of
the parties performs a distribution
function and does not take a
significant function that adds little
and no value then resells. The
resale price method begins with the
price at which a product that has
been purchased from an associated
enterprise is resold to an
independent enterprise. The resale
price is then reduced by an
appropriate margin in light of the
selling and distribution expenses
incurred and functions performed to
make an appropriate profit. it is
difficult in obtaining gross profit
when doing the comparability
analysis as unable to obtain the
gross margin information from the
Companies Commission of
Malaysia (CCM) as many
companies do not disclose gross
margin information in their audited
account. 

Cost-Plus Method

Cost-plus method is similar to
resale price method. This method
can be used in the case where
semi-finished goods are sold
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between associated parties, where
associated parties have concluded
joint facility agreements or where
the controlled transaction is the
provision of services. it begins with
the costs incurred by the related
party supplier in the provision of
goods or services to a related party
customer. an appropriate
percentage mark-up is applied to
the costs to give the arm’s length
profit.  The cost referred to in the
cost-plus method is the aggregation
of direct and indirect cost of
production. Direct cost is the cost
identified specifically with a
particular activity such as material
and supplies, compensation,
bonuses, and travelling expenses
incurred by staff directly involved in
the production.  indirect cost is the
cost that are not specifically
attributable to a particular activity
but it relates to direct costs or the
process of the activity such as
utilities, rental and the other
overhead cost. When applying cost-
plus method, appropriate
adjustments should be made to the
data to ensure that the same type
of costs are used in each case to
ensure consistency.

Profit Split Method

The profit split margin method splits
the group profit among the parties
engaged in the intra-group
transaction based on the margins
that independent companies would
have agreed with under similar
circumstances. Those margins are
based either on comparable or
internal data of the companies,
such as costs or headcounts, and

are applied to the consolidated
profit of the parties involved. This
method is most appropriate when
both parties to the transaction hold
valuable intangibles, or when the
operations are sufficiently
integrated to generate economies
of scale and similar advantages.

Transactional Net
Margin Method 

Transactional net margin method
works in a similar manner to the
resale price method, by substituting
the gross margin with the net
operating margin with an
appropriate base such as costs,
sales and assets. This is the most
commonly used method in
controlled transaction as it is useful
in instances where it is difficult to
compare at gross profit margin
such as in a situation where
different accounting treatments are
adopted. Moreover, information of
comparable companies is easy to
be obtained from CCM website.

Intra-Group Services

The main issue for intra-group
services is that whether the
services have actually been
provided. if the services have in
fact been provided, then intra-group
charges have to be determined for
such services to be in line with the
arm’s length principle. arm’s length
principle for these services shall
look at the provider and recipient’s
point of view. From the perspective
of the service provider, would an
independent enterprise be willing to
pay or perform the service itself?

Whereas in the position of recipient
of service, does the service provide
economic or commercial value? 

in general, activities that would not
be considered as an intra-group
service are shareholder activities,
duplicate services, services that
provide incidental benefits, and on-
call services. shareholder activities
are activities performed by a parent
company solely because of its
ownership interest. it does not
justify a charge to recipient
companies. Duplicate services are
services performed by a group
member or by a third party that are
duplicative. services performed by
a group member that only relates to
some group members but
incidentally provides benefits to
other group members, this also
would not be considered as intra-
group services and would not justify
a charge to other group members.
lastly, on-call service is where a
parent company or a group service
centre is on-hand to provide
services such as financial,
managerial, technical, legal or tax
advice to members of the group at
any time. on-call service is
considered non-chargeable except
if an independent person in
comparable circumstances would
incur such charges to ensure
availability of the services when the
need for them arises.

in most cases, CuP method or
cost-plus method are suitable to
apply for intra-group services.



July - august 2021

15 • F e a T u R e T h e  M a l a y s i a n  a C C o u n T a n T

Intra-Group Financing

Most of the companies in Malaysia
offer interest-free loan to their
related companies for the reason of
helping them to raise working
capital or to finance a certain
project. according to s140a of iTa
1967, the company is required to
charge interest for loan to its
related company in accordance
with the arm’s length principle. in a
situation where the interest rate
imposed on a controlled financial
assistance is not at arm’s length,
the DGiR may make an adjustment
to reflect the arm’s length interest
rate. adjustment will be made
where:

(a) For the supply of financial
assistance, the consideration is
less than the consideration that
would have been received or
receivable in an arm’s length
arrangement

(b) For the acquisition of financial
assistance, the consideration is
more than the consideration
that would have been given or
agreed to be given in an arm’s
length arrangement

(c) no consideration has been
charged to the associated
person for the supply of the
financial assistance

it is also important to differentiate
the loan as debt or equity. if the
loan is a capital loan, interest on
the loan to related companies is not
required to be imposed. Below are

the characteristics to determine
debt or equity for intra-group
financing:

• Presence or absence of a fixed
repayment date

• obligation to pay interest
• Right to enforce payment of

principal and interest
• status of the funder in

comparison to regular corporate
creditors

• existence of financial covenants
and security

• source of interest payments
• ability of the recipient of the

funds to obtain loans from
unrelated lending institutions

• extent to which the advance is
used to acquire capital assets

• Failure of the purported debtor
to repay on the due date or to
seek a postponement

For example, consider a situation in
which Company B, a member of an
Mne group, needs additional
funding for its business activities. in
this scenario, Company B receives
an advance of funds from related
Company C, which is denominated
as a loan with a term of 10 years.
assume that, in light of all good-
faith financial projections of
Company B for the next 10 years, it
is clear that Company B would be
unable to service a loan of such an
amount. Based on facts and
circumstances, it can be concluded
that an unrelated party would not
be willing to provide such a loan to
Company B due to its inability to
repay the advance. accordingly, the
accurately delineated amount of

Company C's loan to Company B
for transfer pricing purposes would
be a function of the maximum
amount that an unrelated lender
would have been willing to advance
to Company B, and the maximum
amount that an unrelated borrower
in comparable circumstances would
have been willing to borrow from
Company C, including the
possibilities of not lending or
borrowing any amount.
Consequently, the remainder of
Company C's advance to Company
B would not be delineated as a loan
for the purposes of determining the
amount of interest which Company
B would have paid at arm’s length. 

as a caveat, iRBM has power to
make adjustments under the law.
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