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Important Updates on Transfer Pricing 
March 2021

Pursuant to Section 140A(2) of the Income Tax Act, 1967 (“the Act”), tax-
payers are required to determine and apply the arm’s length price in a 
transaction with an associated person for the acquisition or supply of 
property or services. 

Overview 

 

Pursuant to Section 140A(2) of the Income Tax 
Act, 1967 (“the Act”), taxpayers are required to 
determine and apply the arm’s length price in a 
transaction with an associated person for the 
acquisition or supply of property or services. 
Section 140A(5) defines a “transaction with an 
associated person” as one between:

In compliance with the arm’s length requirement 
in transactions between associated person, 
contemporaneous transfer pricing (“TP”) docu-
mentation must be prepared and maintained 
based on the Income Tax (Transfer Pricing) 
Rules 2012 (“the TP Rules”). Rule 4(3) defines 
“contemporaneous TP documentation” to mean 
TP documentation which is brought into exist-
ence: 

New provisions affecting TP effective 1 
January 2021 

The Finance Act 2020 gazetted on 31 December 
2020 has introduced a new TP offence and has 
widened the powers of the Inland Revenue Board 
(“IRB”) relating to TP matters. These new provisions 
operate from 1 January 2021 and are discussed 
below. 

 

A. New offence: Failure to furnish con- 
    temporaneous TP documentation

The new Section 113B of the Act provides that 
failure to furnish contemporaneous TP documen-
tation within the stipulated time in the TP Rules is 
an offence. As there is no TP documentation 
filing requirement, and no filing deadline set in 
the TP Rules, these Rules are expected to be 
amended soon. Without such offence provision 
in the past, taxpayers generally do not see the 
importance of preparing and maintaining contem-
poraneous TP documentation.

The updated Paragraph 11.2.3 of the TP Guide-
lines 2012 (15 July 2017 version) now states that 
for TP audit cases which commence on or after 1 
January 2021, TP documentation should be 
made available within 14 days upon request by 
the IRB. 

• at the point of developing or implement- 
 ing any controlled transaction; and 

• when the documentation is updated   
 after a review of the controlled transac-  
 tion is conducted and material changes  
 are found. 

• two persons, one of whom has control   
 over the other;

• individuals who are relatives of each   
 other; or

• two persons, both of whom are   
 controlled by a third person.
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Failure to furnish contemporaneous TP docu-
mentation is punishable under the new Section- 

(A1) Non-compliance, legal proceedings 
instituted

On conviction, the taxpayer shall be liable to a 
fine of not less than RM20,000 and not more 
than RM100,000 or to imprisonment for a term 
not exceeding 6 months or to both. In addition, 
the court may make a further order that the 
taxpayer shall comply with the relevant provi-
sions of the TP Rules  within 30 days or such 
other time period as the court deems fit.

(A2) Non-compliance, no legal proceedings 
instituted

 

 

 (B2) To impose surcharge on the IRB’s 
adjustments  

 

 
 

 
 

 

Where the IRB has substituted the transfer price
or has adjusted the structure of a controlled 
transaction, the IRB may under Section 140A(3C) 
impose a surcharge of not more than 5% (i.e., 
from 1% to 5%) on the amount of increase of any 
income, or reduction of any deduction or loss. The
surcharge would be imposed via a written notice by
the IRB and would apply even if the taxpayer is in a
loss position after the price substitution or structure 
adjustment made by the IRB. 

B. Powers of the IRB widened

The IRB may impose a penalty of not less than 
RM20,000 and not more than RM100,000 via a 
notice in writing or a notice of assessment. The 
taxpayer may submit an appeal to the Special 
Commissioners of Income Tax within 30 days 
after the notice has been served on him.

Paragraph 11.3.5 of the TP Guidelines has also 
been updated by stating that no penalty will be 
imposed for TP audit cases commencing on or 
after 1 January 2021, where:

• TP documentation is submitted within 
 14 days upon the IRB’s request; and

• TP documentation fulfils the requirement 
 of the TP Rules and TP Guidelines, 
 wherein reliable and correct information is 
 provided by the taxpayer.

Existing power – To substitute non-arm’s 
length price 

Currently, pursuant to Section 140A(3) of the 
Act, the IRB is empowered to substitute the 
price of certain transactions carried out between 
associated persons if the IRB has reason to 
believe that the controlled transactions were not 
entered into on an arm’s length basis.

Additional power -

(B1) To disregard structure and make 
adjustments 

The new Sections 140A(3A) and 140A(3B) of 
the Act empower the IRB to disregard the 
structure of a controlled transaction adopted by 
taxpayers; and to make adjustments to the 
structure to reflect the economic and commer-
cial reality if:

• the economic substance of that transac - 
 tion differs from its form; or

• the form and substance of that transac-  
 tion are the same but the arrangement   
 of the transaction viewed in totality,   
 differs from those adopted by independ- 
 ent persons behaving in a commercially  
 rational manner, and the actual struc-  
 ture impedes the IRB from determining  
 an appropriate transfer price.
 

Surcharge is not a tax but will be collected as if it 
is tax payable by the taxpayer. Therefore, late 
payment penalty of 10% will apply on any amount 
of surcharge unpaid within 30 days after the 
service of the notice. The surcharge can be abated 
or remitted by the Director General of Inland 
Revenue but is not appealable to the Special 
Commissioners of Income Tax.

113B as follows:
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Section 34E of the Singapore Income Tax Act 
(Chapter 134) has a similar provision whereby 
a flat 5% surcharge will apply in consequence 
of a TP adjustment made by the Singapore tax 
authorities. To simplify TP compliance and 
administration, Singapore has safe harbour 
rules which operate to exempt certain category 
of taxpayers or certain types of transactions 
from strict compliance with TP rules. In view
of the new surcharge provision, the IRB may 
need to consider introducing safe harbour 
rules to provide relief to smaller taxpayers 
from complying with TP provisions.
 

How do  the wider powers of the IRB affect you?
  

What do the new provisions in Section 140A 
mean?

  

 

 

 

 

When the IRB substitutes transfer price or 
adjusts the structure of a controlled transaction, 
this may appear to be a case of a taxpayer having 
filed an incorrect return or having understated its 
income. The IRB has indicated earlier that in 
addition to the surcharge under Section 140A(3C),
penalty under Section 113(2) of the Act could be
imposed. This is because Sections 113(2) and
140A(3C) are two different specific provisions
 in the Act with no exclusion proviso. In our 
 opinion, as TP is not an exact science, what 
 amounts to “incorrect pricing” causing an
 “incorrect return” to be filed is debatable. 

The IRB has confirmed in the minutes to the
Dialogue on Issues Arising from the 2021 
Budget Speech and Finance Bill 2020 held
on 8 February 2021 between the IRB and 
the professional bodies that Section 140A(3C)
surcharge and Section 113(2) penalty are
mutually exclusive. Therefore, where a
surcharge has been imposed, penalty under
Section 113(2) for understatement of income
will not apply.  

Does Section 113(2) penalty for making 
incorrect return or understatement of income 
apply on top of the Section 140A(3C) 
surcharge?The provisions in the new Sections 140A(3A) 

and 140A(3B) of the Act are identical to the 
existing provision in Rule 8 of the TP Rules. 
By making the provisions in the Rules as an 
Act, Parliament is able to give greater 
powers to the IRB to enforce Rule 8 of the 
TP Rules. The IRB is now able to scrutinise 
controlled transactions from a broader aspect 
which is not confined to pricing itself but is 
extended to establishing the true characteris-
tic of the controlled transactions. The IRB 
would be expected to aggressively target 
controlled transactions, namely group 
restructuring exercise, financial transactions 
between associated person such as inter-
est-free financial assistance and cash pool 
arrangements, which are tax driven, with little 
value creation, and which do not reflect 
economic and commercial reality.

The current TP Audit Framework dated 15 
December 2019 provides for penalties under 
Section 113(2) ranging from 30% to 50% to be

 imposed on the tax undercharged for failure to 
prepare TP documentation, or for understate-
ment of income, when tax adjustments are 
made after a TP audit. No penalty is imposed 
where TP adjustment does not result in addi-
tional tax payable, or where comprehensive 
and quality TP documentation is submitted to 
the IRB within 30 days upon the IRB’s request,

 or at the time voluntary disclosure is made by 
the taxpayer. The TP Audit Framework is 
expected to be revised by the IRB.
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The IRB is serious about enforcing compliance with the TP provisions and TP Rules  by taxpayers. Hefty penalty 
and surcharge await if taxpayers fail to act. It is time to re-examine the controlled transactions within the group of 
companies to ensure that: 

• The arm’s length principle based on actual value creation is adopted in determining the transfer price.

• The substance of the controlled transactions conforms to the legal form such as written agreements, 
 resolutions, etc.

• Adequate contemporaneous TP documentation is in place to substantiate the manner in which the 
 controlled transactions are entered into.

• The structure of the controlled transaction can withstand the test of economic and commercial reality. 
 
 
 
  

 

 
What is the immediate attention required from you? 
Get ready with contemporaneous TP documentation
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